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Vacca and Finley at the High Court 
Two of the most emotionally charged issues in the American experi -ence- the right to die, and the line between free speech and harass-ment- have come before the U.S. Supreme Court in its current term. And in each case, an attorney with UB L aw School connections has pl ayed a lead role in arguing before the highest court in the land. 
Dennis C.Yacco '78, New York State attorney general , made his first 
appearance in that famous Washington courtroom on Jan. 8, in the hugely publ i -
cized case Yacco v. Quill. Arguing in defense of the state 's prohibition of 
physician-assisted suicide. Yacco asserted that assisted suicide is a state i ssue, 
not a constitutional right. "The question in this case is whether the state must 
remain neutral in the face of a decision to help another ki ll oneself,"' he told the 
court. '"New York 's view is that the Constitution does not requi re this."' 
Forty-four states have laws banning assisted suicide. but those laws have 
been under attack from advocates for terminally ill people. who argue that indi -
viduals should have the right to obtain a lethal dose of narcotics from their 
physician wi thout threat of legal repri sal. 
Yacco acknowledged that the Supreme Court has ru led that indi viduals 
have the right to refuse li fe-prolongi ng treatment, but said that shouldn't extend 
to involving a third party in a suicide. He argued that society' s focus would be 
better placed on managing the pain and depression that affl ict so many terminal -
ly ill people. 
As for the experience of appeari ng before the nine justices of the Supreme 
Court, well , Yacco is unabashed at the sense of awe he fel t. '' It 's still a blur in 
my mind,'' he told attendees at the 1997 A nnual New York A lumni Luncheon. 
·'When you put your briefing book on the podium. that's your signal to the chief 
justice that you' re ready to go. I dealt out the opening line that I had committed 
to memory, and I got through it. I was almost 90 seconds into my argument 
before the f i rst question came." 
Several of the justices pressed Yacco on points of his argument, including 
Ruth Bader Ginsburg, John Paul Stevens and an avowed opponent of physici; n-
assisted suicide. Antonin Scalia. The Buffalo News reported the next day, 
··un like many state attorneys general before him. Yacco did not dissolve into 
incoherence in reaction (to the questions). He remained focused and bu~i­
nessl ike throughout hi s 20-minute court appearance." 
Yacco said he chose to argue the case himself because of its importance for 
the state. "I decided to take this chal lenge." he said. "because there were so 
many groups and so many interests that were pressing us for a variety of po~i­
tions that they wanted us to take. I felt i t was dangerous for me to cede control 
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to any one of those interests." 
A nd he told the New York lun-
cheon that, not unexpectedly, the expe-
rience was worth the months of butter-
flies he suffered beforehand. " I' ve 
been very fortunate," he said, "since 
the days of being accepted to this fine 
law school back in the early '70s, 
through my experience in the D.A.'s 
office, the U.S. A ttorney's office, the 
honor of being elected by the people of 
this great state in my first run for pub-
lic office. But from a professional per-
spective, I don' t believe anything w ill 
ever happen that w ill match the experi-
ence of standing before that court. " 
A s for Professor Lucinda Fin ley, 
she had been before the Supreme Court 
before- but what a difference the case 
makes. 
The UB Law professor appeared 
as co-counsel w ith her father in an 
uncelebrated 1991 tax-court case. But 
th is time, her Oct. 16 appearance 
before the court was a matter of head-
lines and hoopla. She represented a 
hand ful o f abortion providers and the 
Pro-Choice Network o f Western New 
York in a closely watched case that has 
signi fi cant repercussions for First 
A mendment expression, Schenck v. 
Pro-Choice Network. The case was 
appealed to the Supreme Court after a 
J 5-judge panel o f the Federal Court of 
Appeals, Second Circui t, ruled 13-2 
that a Buffalo j udge's limi ts on abor-
tion protesters were wi thin the law. 
Those l imits were put to the test in a 
series of protests at Buffalo clin ics in 
1992 - the so-called ·'Spring o f L i fe" 
demonstrations. 
"This case has been going on so 
long that hal f the build ings in volved 
have been torn down and turned into 
something else," said F inley, whose 
o f fice on the fi f th floor of O ' Brian H all 
is crammed with records on the case-
three fi ling cabinets full. and a two-
foot shelf of trial transcripts. " This has 
been a long. drawn-out saga . ... For 
two weeks after the Supreme Coun 
announced it would take the case. r 
SUPREME COURT RULES IN 
SCHENK V. PRO-CHOICE NETWORK 
As VB Law Forum went to press, the U.S. Supreme Court handed down its decision in the case argued by Professor Lucinda Finley, Schenck v. Pro-Choice Network. 
The court's Feb. 19 decision, by a 6-3 vote, 
upheld the fixed 15-foot buffer zone around clinics 
that the plaintiffs had sought to eliminate. That 
buffer zone keeps demonstrators at least 15 feet 
away from the doorways and driveways of clinics. 
However, by an 8-1 vote, the court struck down 
the "floating bubble" buffer zone that the Pro-
Choice Network had hoped would keep demon-
strators at a distance from clients and their vehi-
cles as they came and went at the cl inics. 
The affirmation of the fixed zone was hailed 
as a victory by pro-choice advocates. "We see the 
fixed buffer zone as the key element in protecting 
clinics," said Vicki A. Saporta, executive director of 
the National Abortion Federation. "With a large 
enough buffer zone, you have less need for a float-
ing zone." 
Opponents of abortion, too, claimed at least 
a partial victory in the decision, saying that by 
striking down the "floating" buffer zone the court 
acted properly in affirming demonstrators' First 
Amendment rights to free speech. 
Chief Justice Wi lliam Rehnquist, in his 26-
page majority opinion, wrote that a floating buffer 
zone " leads to a substantial risk that much more 
speech will be burdened than the injunction by its 
terms prohibits," because narrow sidewalks would 
force demonstrators out into the street if they were 
forced to maintain a 15-foot distance from clinic 
clients. 
But Rehnquist said in the decision upholding 
the fixed buffer zones, "These buffer zones are 
necessary to insure that drivers are not confused 
about how to enter the clinic and are able to gain 
access to its driveways and parking lots safely and 
easily." He also cited some protesters' "extraordi-
nary" conduct- conduct that the pro-choice 
advocates contend has amounted to harassment 
- in rul ing that a fixed buffer zone is legally per-
missible. • 
" buffer zone" around clinic 
entrances and around people 
and vehicles heading toward 
or away f rom clinics. The 
other stipulates that "sidewalk 
counselors" may approach 
c loser than 15 feet to patients, 
but if the patient indicates she 
doesn' t w ant to talk to them, 
they must "cease and desist," 
and back off to the 15-foot 
limit. " I call that the 'get out 
o f my face' provi sion," Finley 
said. 
One difference in the cur-
rent case from Madsen, she 
said, is the " floating" nature 
of the buffer zone. In Madsen 
the zone was fi xed in relation 
to clinic entrances ; in 
Schenck it moves to surround 
people and cars as they enter 
and leave c linic property . 
To bolster her case, Finley 
reviewed medical and social 
sc ience research to the effect 
that persisting in "counseling" 
a patient c loser than 15 feet is 
less effecti ve than standing 
farther away. W hen the coun -
selee's " personal space" i s 
v iolated, she said , studies 
show that b lood pressure 
ri ses; sweat forms: there are 
stress reactions and a fight-or-
fli ght syndrome that kicks in . 
never got o f f the phone." Among the 
callers: media, organizations w ith an 
interest in the case, law students offer-
ing their help. 
Many court-watchers were sur-
prised that Schenck was accepted for 
review at all. A similar case out of 
Florida, Madsen v. Women's Health 
Center - which raises some of the 
same i ssues of c ircumscribing demon-
strators· actions- was decided j ust two 
years ago. 
·'Y ou physically don't hear 
them as we l l ," she said. Not to mention 
the common-sense noti on that if you 
want to read a b ig sign held by a 
demonstrator. you need to be some 
small distance away so you can see it. 
At issue in Schenck are two provi-
sions of an injunction issued by federal 
district j udge Ri chard J. A rcara in 
1990. One provides for a 15- foot 
·'You want the justices to be able 
to feel what i t 's l ike to try to go into 
one of these health care facil i ties," 
Finley said. " They have to be helped to 
realize the extent that thi s case isn ' t 
about just a few people standing 
around w i th p icket signs, but a very 
volatile, hosti le mob getting in peo-
ple's faces. The justices have to be 
able to imagine how they would feel if 
they were coming to work and pro-
testers got in their path. g rabbed 
them and screamed in their face no 
matter how much they begged to be 
left alone. 
"The rig ht to be le ft a lone and 
to determine for yourself what you 
will read and listen to is as important 
a First Amendment right as the right 
to protest. If you can be forced to lis-
ten to something, especially when 
the messenger is shouting in your 
face, your autonomy of thought and 
your privacy are being violated. At 
that point, all the messenger is doing 
is coerci ng you. and that 's the 
antithesis o f the First Amendment.'' 
Finley has been the lead attor-
ney in the case; "every brief, every 
argument , every motion has been my 
responsibi lity." she said. "But obvi-
ously no one can do a case of thi s 
magnitude alone." She cited major 
work by UB Law Professor Isabel 
Marcus and Buffalo attorney Glenn 
Murray, her co-counsel in the Court 
o f Appeals hearing . 
Finley spent the fa ll semester at 
the Univers ity of Illino is, Chicago, 
as the recipient of a Women 's 
Health Policy Fellowship from that 
uni ver ity' s Center for Research on 
Women and Gender. Back in Buffalo 
now, she said the publicity surrounding 
the case made it a tricky one to negoti-
ate. 
"You couldn' t just approach the 
case like a lawyer, reading precedents 
and researching scholarl y issues. This 
time, in a way, I had to fight to get 
time to 'Nrite the brief in between all 
the interest groups and amici and 
media who wanted to call up and just 
chat about it." 
The New York Times reporter 
covering the case wrote that the jus-
tices seemed "in a testy mood," and at 
one point Chief Justice William H. 
Rehnquist asked opposing attorney Jay 
Alan Sekulow to lower his voice. 
Finley herself parried a number of 
Left to right: Christine H. Farley '94 
prol'ided research assistance for 
Finley; Professor Lucinda Finley; and 
Jane A. Conrad '88, of Harter Secrest 
& E111ory, in Rochester, N.Y. Conrad 
represents Planned Parenthood of 
Rochester and Genesee Valley, one of 
the clinics COI'ered by the injunction 
that the Supre111e Court re1'ie11·ed. 
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questions from the bench. 'They were 
very active,'' she said of the justices. 
"This particular court is a very. very 
active court, and when it 's an issue 
with a lot of controversy about it. it 
tends to be a very, very acti ve bench at 
oral argument. They were perhaps 
even a bit more active with me, but I 
expected that going in. Actually. some 
of the most memorable moment were 
the arguments between the justices 
themselves." 
Finley noted that 15 feet is about 
the distance from the Supreme Court 
bench that appellants are required to 
stand. She was prepared to point that 
out in court - indeed. had managed to 
get into the courtroom and measure out 
thf! distance beforehand- but Justice 
Stephen Breyer beat her to it, in ques-
tion ing why such a limit would inhibit 
free speech. ''We' re 15 feet apart 
now,'' the justice said to Sekulow. 
"Here we are. We're having a conver-
sation.'' 
The Supreme Court 's internal 
rules require that it decide cases with in 
the term in which they' re heard. So 
court-watchers are expecting a deci-
sion in the Qui ll case by the end or this 
te rm in early summer. • 
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